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STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: April 15, 2005

To: The Commission
(Meeting of April 21, 2005)

From: Delaney L. Hunter, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject:  AB 375 (Cogdill) CEQA: telecommunications lines: exemption
As Amended March 29, 2005

Legislative Subcommittee Recommendation: Support with amendments

Summary: This bill allows exemption from CEQA for among other things, construction
on existing telecommunications facilities, extension of telecommunications facilities to
serve existing customers, telecommunications facilities within a public right-of-way and
actions of the CPUC to approve financing transactions of telecommunications
providers.

The bill's intent is to eliminate CEQA review for existing telecommunications facilities
and telecommunications financing transactions. The purpose would be to eliminate
review on already constructed facilities that have either been reviewed or were
constructed prior to the implementation of CEQA.

Division Recommendation and Supporting Arguments (Telco): Support with
amendments

Summary of Suggested Amendments

(D) Where local permit requirements ensure potential impacts to noise, traffic and air (dust)
are minimized, the construction and location of a telecommunications utility extension in a_
previously disturbed and/or urban area, including the construction of a reasonable length
to serve customers from existing facilities, and including a street improvement of
reasonable length to serve the construction, so long as the construction consists of
limited numbers of new, small facilities or structures, installation of small new
equipment and facilities in small structures, or the conversion of existing small
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structures from one use to another where only minor modifications are made in the
exterior of the structure.

Additional amendments should put tangible parameters on the following terms:
Reasonable length

Limited numbers

Small facilities or structures

ANALYSIS

193436

Elimination of existing facilities from CEQA review provides an institutional bias
in favor of telecommunications providers who have already constructed their
facilities.

Institutional bias towards already constructed facilities may retard the
construction of newer, more technologically advanced facilities.

Institutional bias towards already constructed facilities will likely enhance the
already-existing cost advantage incumbent telecommunications companies have
because they rely on facilities that are, for the most part, already constructed.

Elimination of CEQA review for under grounding is likely to have a significant
impact on the environment because aerial cable does not have the potential
impact on the environment that underground facilities does in disturbing the soill
and any potential cultural and biological resources that could be destroyed in the
process.

Under grounding of telecommunications distribution facilities are already exempt
from CEQA.

Inclusion of facility extensions in the exemption could provide a significant
loophole in CEQA which will work only to the advantage of incumbent telephone
companies with existing facilities.

CEQA is already unequally applied as to the incumbent telephone companies
versus new entrants. This legislation will make the inequality greater.

Eliminating the CEQA review for facilities in public rights of way will eliminate the
CPUC'’s current minimal, but essential, review of licensed utility activities which
ensures that CEQA is followed.
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* Relying on an initial study as called for in the current subsection E does not
produce a final document that can be relied upon for the purposes of CEQA. If
the section is not eliminated entirely, the language should at least be amended
to say Final Environmental Impact Report, Mitigated Negative Declaration or
Negative Declaration.

LEGISLATIVE HISTORY

STATUS

The bill was amended in Assembly Natural Resources on March 29, 2005, and was re-
referred to Assembly Natural Resources. A hearing date has not been scheduled.

SUPPORT/OPPOSITION

Support:

California Telephone Association (sponsor)
Opposition:

None on file.

LEGISLATIVE STAFF CONTACT

Tom Flynn trf@cpuc.ca.gov
OGA (916) 324-8689
Michael Amato mca@cpuc.ca.gov
CPUC-0OGA (415) 703-1863

Date: April 15, 2005
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BILL LANGUAGE:

Bl LL NUMBER: AB 375 AMENDED
Bl LL TEXT

AMENDED | N ASSEMBLY MARCH 29, 2005
| NTRODUCED BY  Assenbly Menber Cogdi l
FEBRUARY 11, 2005

An act to anmend Section 21080 of the Public Resources Code,
relating to environnental quality.

LEG SLATI VE COUNSEL' S DI GEST

AB 375, as anended, Cogdill. CEQA: tel ecomunications |ines:
exenption.

Existing law, the California Environnental Quality Act (CEQA)
requires a | ead agency, as defined, to prepare, or cause to be
prepared by contract, and certify the conpletion of, an environnenta
i mpact report on a project, as defined, that it proposes to carry
out or approve that nay have a significant effect on the environnent,
or to adopt a negative declaration if it finds that the project wll
not have that effect. CEQA exenpts fromits provisions, anbng other
things, certain types of mnisterial projects proposed to be carried
out or approved by public agencies, energency repairs to public
service facilities necessary to naintain service, and actions
undertaken by a public agency relating to any thermal powerplant site
or facility, including the expenditure, obligation, or encunbrance
of funds by a public agency for planning, engineering, or design
purposes, or for the conditional sale of purchase of equi pment, fuel
wat er (except groundwater), steam or power for a thernal
powerplant, if the powerplant site and related facility will be the
subj ect of an environnental inpact report.

This bill would additionally exenpt from CEQA : (1)
actions undertaken by a public agency relating to the operation
repai r, maintenance, pernitting, |easing, |licensing, or mnor
alteration of an existing public or private structure, facility,
nmechani cal equi prent, or topographical feature, involving negligible
or no expansion of use beyond that existing at the tinme of the |ead
agency's determ nation and consisting of an existing facility of both
i nvestor and publicly owned utilities used to provide

t el econmuni cations public utility services, as specified ; (2)
repl acenent or reconstruction of an existing tel ecommunication
utility systemor facility i nvol ving negligible or no

expansi on of capacity; (3) conversion of a telecomunication utility
overhead distribution systemfacility to underground, as prescribed,;
(4) the construction and |ocation of a tel ecommunications utility
ext ensi on, as prescribed; (5) construction and |ocation of a

tel ecommuni cations utility facility, as prescribed

The bill would al so exenpt from CEQA actions taken by the Public
Utilities Conm ssion on applications for approval of financing
transactions related to the i ssuance of securities, or the transfer
or encunbrance of property, by a tel econmunications public utility.
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Vote: majority. Appropriation: no. Fiscal commttee: yes.
St at e- mandat ed | ocal program no.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWG:

SECTION 1. Section 21080 of the Public Resources Code is anmended
to read:

21080. (a) Except as otherwise provided in this division, this
di vision shall apply to discretionary projects proposed to be carried
out or approved by public agencies, including, but not linited to,

t he enactnent and anendnent of zoni ng ordi nances, the issuance of
zoni ng variances, the issuance of conditional use permts, and the
approval of tentative subdivision nmaps unless the project is exenpt
fromthis division.

(b) This division does not apply to any of the follow ng
activities:

(1) Mnisterial projects proposed to be carried out or approved by
publ i c agenci es.

(2) Energency repairs to public service facilities necessary to
mai ntai n servi ce.

(3) Projects undertaken, carried out, or approved by a public
agency to mamintain, repair, restore, denolish, or replace property or
facilities damaged or destroyed as a result of a disaster in a
di saster-stricken area in which a state of emergency has been
procl ai med by the Governor pursuant to Chapter 7 (conmencing with
Section 8550) of Division 1 of Title 2 of the Governnent Code.

(4) Specific actions necessary to prevent or mtigate an
emer gency.

(5) Projects which a public agency rejects or disapproves.

(6) Actions undertaken by a public agency relating to any thernal
powerplant site or facility, including the expenditure, obligation
or encunbrance of funds by a public agency for planning, engineering,
or design purposes, or for the conditional sale or purchase of
equi prent, fuel, water (except groundwater), steam or power for a
thermal powerplant, if the powerplant site and related facility wll
be the subject of an environnental inpact report, negative
decl aration, or other document, prepared pursuant to a regul atory
programcertified pursuant to Section 21080.5, which will be prepared
by the State Energy Resources Conservation and Devel opnent
Commi ssion, by the Public Utilities Comm ssion, or by the city or
county in which the powerplant and related facility would be | ocated
if the environnental inpact report, negative declaration, or docunent
i ncl udes the environnental inpact, if any, of the action described
in this paragraph.

(7) Activities or approvals necessary to the bidding for, hosting
or staging of, and funding or carrying out of, an O ynpic ganes under
the authority of the International O ynpic Comttee, except for the
construction of facilities necessary for the O ynpic ganes.

(8) (A The establishment, nodification
structuring, restructuring, or approval of rates, tolls, fares, or
ot her charges by public agencies which the public agency finds are

for —the purpesesof— any of the follow ng
purposes : (A -peeting-operating-expenses—including
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. . ' . .
are—authorized by—eity charter—The publicagency—shallincorporate
WH-tte REiRgs I! the |eeenﬁ of —any—proceedi-ng ; W Iel.ﬁ

(i) Meeting operating expenses, including enployee wage rates and
fringe benefits.

(ii) Purchasing or |easing supplies, equipment, or materials.

(iii) Meeting financial reserve needs and requirenents.

(iv) Obtaining funds for capital projects necessary to naintain
service within existing service areas.

(v) Obtaining funds necessary to maintain those intracity
transfers that are authorized by city charter

(B) The public agency shall incorporate witten findings in the
record of any proceeding in which an exenption under this paragraph
is clainmed, setting forth with specificity the basis for the claimof
exenption.

(9) Al classes of projects designated pursuant to Section 21084.

(10) A project for the institution or increase of passenger or
conmut er services on rail or highway rights-of-way already in use,
i ncl udi ng noderni zati on of existing stations and parking facilities.

(11) A project for the institution or increase of passenger or
conmut er servi ce on hi gh-occupancy vehicle |anes already in use,

i ncludi ng the noderni zati on of existing stations and parKking
facilities.

(12) Facility extensions not to exceed four niles in |ength which
are required for the transfer of passengers fromor to exclusive
public mass transit gui deway or busway public transit services.

(13) A project for the devel opnment of a regional transportation
i nprovenent program the state transportation i nprovenent program or
a congestion nmanagenment program prepared pursuant to Section 65089
of the Governnment Code.

(14) Any project or portion thereof l|ocated in another state which
wi Il be subject to environnental inpact review pursuant to the
Nati onal Environmental Policy Act of 1969 (42 U S.C. Sec. 4321 et
seq.) or simlar state laws of that state. Any enissions or
di scharges that would have a significant effect on the environnent in
this state are subject to this division

(15) Projects undertaken by a |local agency to inplenment a rule or
regul ation i nposed by a state agency, board, or comm ssion under a
certified regulatory program pursuant to Section 21080.5. Any
site-specific effect of the project which was not anal yzed as a
significant effect on the environment in the plan or other witten
docunentation required by Section 21080.5 is subject to this
di vi si on.

(16) {H— — (A
Actions undertaken by a public agency relating to the
operation, repair, maintenance, permtting, |easing, licensing, or
m nor alteration of an existing public or private structure,
facility, mechanical equiprment, or topographical feature, involving
negligi ble or no expansion of use beyond that existing at the time of
the | ead agency's determ nation, and consisting of an existing
facility of both investor and publicly owned utilities used to
provi de tel ecommunications public utility services.

(B) The repl acenent or reconstruction of an
exi sting teleconmunication utility systemor facility involving
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negligible or no expansion of capacity.

(O The conversion of a tel ecomunications
utility overhead distribution systemfacility to underground,
i ncluding the connection to an existing overhead distribution |ine
where the surface is restored to the condition existing prior to the
under gr oundi ng.

(D) The construction and | ocation of a
tel ecommuni cations utility extension, including the construction
of a reasonable length to serve custonmers fromexisting facilities,
and including a street inprovenent of reasonable length to
serve the construction, so long as the construction consists of
l[imted nunbers of new, small facilities or structures, installation
of small new equi prent and facilities in small structures,
en— or the conversion of existing small
structures fromone use to another where only minor nodifications are
made in the exterior of the structure.

: . -
: ) I!e_eelst!uet oR—and—l-ocationof—a-te eGQIIH: 6ai+oRs—HH fy
H—the construction—oceurs—on—a publi-cly-owned-or—mintai-ned
right-of—way.—

(E) The construction and | ocation of a tel ecomunications utility
facility, including a street inprovenent to serve the construction
if the construction is within the public right-of-way or
on a publicly owned or maintained right-of-way and where
the provision of a telecomrunications utility facility has been
considered in a prior environmental inmpact report or initial study.
The tel ecommunications utility facility constructed may be different
fromthat considered in the prior environnental inpact report or
initial study so long as the difference is negligible or mnor in
nat ure.

. . : . . : S .

: A appﬁ ?3‘ on—to—theCalifornia—PublicUt t-es—Corm-ssi-o

(F) An action by the Public Utilities
Commi ssion on an application for approval of financing transactions
by a tel ecommunications public utility pursuant to Article 5
(comrencing with Section 816) and Article 6 (conmencing with Section
851) of Chapter 4 of Part 1 of Division 1 of the Public Utilities
Code, regardl ess of the use of the funds raised by the financing
transacti on.

(c) If a lead agency deternines that a proposed project, not
ot herwi se exenpt fromthis division, would not have a significant
effect on the environment, the | ead agency shall adopt a negative
declaration to that effect. The negative declaration shall be
prepared for the proposed project in either of the follow ng
ci rcumst ances:

(1) There is no substantial evidence, in light of the whole record
before the | ead agency, that the project may have a significant
ef fect on the environment.

(2) Aninitial study identifies potentially significant effects on
t he environnent, but (A) revisions in the project plans or proposals
made by, or agreed to by, the applicant before the proposed negative
declaration and initial study are released for public review would
avoid the effects or nmtigate the effects to a point where clearly no
significant effect on the environment would occur, and (B) there is
no substantial evidence, in light of the whole record before the |ead
agency, that the project, as revised, nmay have a significant effect
on the environment.

(d) If there is substantial evidence, in |light of the whole record
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before the | ead agency, that the project may have a significant
ef fect on the environnent, an environnental inpact report shall be
pr epar ed.

(e) (1) For the purposes of this section and this division
substanti al evidence includes fact, a reasonabl e assunption
predi cated upon fact, or expert opinion supported by fact.

(2) Substantial evidence is not argunent, specul ation
unsubstanti ated opinion or narrative, evidence that is clearly
i naccurate or erroneous, or evidence of social or economc inpacts
that do not contribute to, or are not caused by, physical inpacts on
t he environment.

(f) As a result of the public review process for a mtigated
negative declaration, including adm nistrative decisions and public
hearings, the | ead agency nay conclude that certain mtigation
neasures identified pursuant to paragraph (2) of subdivision (c) are
i nfeasi bl e or otherw se undesirable. In those circunstances, the |ead
agency, prior to approving the project, may delete those mtigation
neasures and substitute for themother nitigation nmeasures that the
| ead agency finds, after holding a public hearing on the natter, are
equi valent or nore effective in mtigating significant effects on the
environnent to a |l ess than significant | evel and that do not cause
any potentially significant effect on the environnent. |If those new
mtigation nmeasures are nade conditions of project approval or are
ot herwi se made part of the project approval, the deletion of the
former measures and the substitution of the new nitigation nmeasures
shall not constitute an action or circunmstance requiring
recirculation of the mtigated negative declaration

(g) Nothing in this section shall preclude a project applicant or
any other person fromchallenging, in an adm nistrative or judicia
proceeding, the legality of a condition of project approval inposed
by the | ead agency. If, however, any condition of project approva
set aside by either an adnministrative body or court was necessary to
avoid or lessen the likelihood of the occurrence of a significant
effect on the environnent, the | ead agency's approval of the negative
decl aration and project shall be invalid and a new environnenta
revi ew process shall be conducted before the project can be
reapproved, unless the | ead agency substitutes a new condition that
the | ead agency finds, after holding a public hearing on the matter,
is equivalent to, or nore effective in, [essening or avoiding
significant effects on the environnent and that does not cause any
potentially significant effect on the environnent.

CORRECTI ONS
Corrections Line- Page 1
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